CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS

DOCKET NO. 2011-06336
DIV. “C”

JIM WALPOLE

VERSUS

LE PETIT THÉÀTRE DU VIEUX CARRÉ, ET AL

FILED:__________________________
____________________________________

DEPUTY CLERK

FIRST AMENDED AND SUPPLEMENTAL RECONVENTIONAL DEMAND SEEKING A TEMPORARY RESTRAINING ORDER AND PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF

Plaintiff-in-Reconvention, Le Petit Théàtre du Vieux Carré (“Le Petit Theatre”), brings this First Amended and Supplemental Reconventional Demand respectfully amend and supplement their original Reconventional Demand for the purpose of seeking a temporary restraining order (“TRO”), and preliminary and permanent injunctive relief pursuant to La. C.C.P. art. 3601, et seq., against Defendant-in-Reconvention, Jim Walpole, to enjoin him and any and all persons acting at his direction or in concert with him from taking actions in direct and deliberate interference with Le Petit’s proper functioning and holding of a Special Meeting to be held August 16, 2011.  

1.
Plaintiff-in-Reconvention incorporates all paragraphs of the original Reconventional Demand, inclusive of paragraphs 1 through and including 28, as well as the Prayer for Relief, as if restated herein.


2.
Plaintiff-in-Reconvention supplements its Reconventional Demand to add the following paragraphs:
Walpole is a former member of the Board of Governors and former officer of Le Petit Theatre.  He is the current President of the Guild of Le Petit Theatre.  In that capacity, he owes a fiduciary duty to all members of the Guild, which is believed to include many current members of Le Petit Theatre.  Walpole’s fiduciary duty includes the duties of care and of loyalty to the Guild, and to Le Petit.  On information and belief, Walpole is also the administrator of the website “savelepetit.com.”  
Following a hearing held July 19, 2011, the Court on July 20, 2011, entered a Judgment denying Walpole’s request for the issuance of a preliminary injunction and for a writ of mandamus. (See Exh. 1)  The effect of the Court’s decision was that the previously-issued temporary restraining order was dissolved. In its Reasons for Judgment, the Court stated, in part, the following:

The Court also finds that plaintiff has failed to make a prima facie case that he is entitled to the relief sought and is likely to prevail on the merits. Plaintiff is seeking the Court to re-define the term "paid subscriber" as contained in the bylaws and is further seeking the Court to ignore the Charter statement that the Theatre is a "non-stock corporation" and find that a ticket is essentially a share of stock entitling the holder to a vote. The Court finds that the Charter and By-laws of the Le Petit du Vieux Carre are very clear and unambiguous. A "member" is a "paid subscriber" (or an honorary member) and a "paid subscriber" is the person whose name is on the "paid subscriber" list. The fact that in the past some persons whose names are not on the paid subscriber list have inadvertently been allowed to vote as a "paid subscriber" does not render the Charter and by-laws ambiguous.




(Reasons for Judgment, Exh. “1” hereto, at 2)
Guided by the Court’s Judgment, Le Petit’s Board of Governors scheduled a Special Meeting to be held on August 16, 2011.  The Board properly noticed the Special Meeting and properly and legally notified all Le Petit members of the event.
Since July 20, 2011, when the Court entered its Judgment, Walpole, and, on information and belief, persons acting at his direction and in concert with him, have engaged in a campaign of misinformation and falsehoods, as well as further, deliberate abuse of process, in order to confuse the members of Le Petit Theatre, with the aim of interfering with the organization’s Special Meeting currently scheduled to take place on August 16, 2011.

Misinformation Related to Property Valuation

Walpole and others acting at his direction and in concert with him have made numerous claims that the Board is proposing to sell a portion of the organization’s immovable property at an artificial value.  Beginning some months ago, Walpole continually referred to the proposed transaction involving Dickie Brennan Restaurant Group (“DBRG”) as a “backroom deal.”  He publicized this baseless claim on his website, “savelepetit.com,” and in interviews with the press.  In one such interview, which Walpole and his attorney gave to WGNO television on June 30, 2011, Walpole described the proposed DBRG transaction as a “backroom deal” and a “backdoor deal.”  Walpole has never had any basis for describing the proposed DBRG transaction as anything other than arm’s length.  On the contrary, he made these claims without any factual basis in order to improperly influence Le Petit’s members to oppose the transaction.

Even after the Court ruled against him and denied him the injunctive relief that he sought, Walpole was undeterred in his campaign to confuse, misdirect, and misinform Le Petit’s members.  On July 21, 2011, one day after the Court issued its Judgment rejecting Walpole’s claims for relief, Walpole, under the auspices of the unincorporated “Guild,” issued a press release in which he stated, in part, that he had “obtained an appraisal prepared for the City of New Orleans in April 2011 that values the historic Le Petit Theatre at $7.25 million.”  Walpole then quoted himself in the “savelepetit.com” press release as follows:  “’It is unforgiveable [sic] that the board grossly undervalued the building’s worth in its haste to sell 60% of the theatre to a friend.’”  (See http://savelepetit.com/news-alert-e-petit-appraised-for-7-25-m-%E2%80%93-3-m-sale-to-brennan-grossly-undervalued/, visited Aug. 14, 2011.)
Walpole intentionally failed to advise the recipients of his “press release,” including the members of Le Petit Theatre, that the appraisal that Walpole obtained had not been previously provided to Le Petit Theatre.  Nor did he explain how he obtained it, despite the fact that its preparer had expressly restricted its use not to include persons such as Walpole.  Finally, when Le Petit Theatre requested, through counsel, that Walpole provide a complete copy of the appraisal purportedly “prepared for the City of New Orleans,” Walpole, through his counsel, failed or refused to provide the appraisal to the Board of Governors of Le Petit Theatre.

Directly contrary to Walpole’s claims that the Le Petit Board “grossly undervalued the building’s worth,” a member of the Le Petit Board has, in fact, commissioned a current appraisal of the entire building structure that is the subject of the earlier appraisal “prepared for the City of New Orleans” that Walpole referenced in his misinformation campaign to Theatre members.  The current appraisal, prepared by P. M. McEnery, MAI (hereinafter the “McEnery Appraisal”), has an effective date of August 9, 2011, and concludes that the Market Value of the fee simple interest of the subject property is $5,475,000, significantly less than the more than $7 million value Walpole had asserted in his communications to the public and, specifically, to Le Petit voting members.  Moreover, the Board of Le Petit promptly provided a copy of the McEnery Appraisal to Walpole’s counsel.   

Even after being provided with the McEnery Appraisal, however, Walpole and persons acting at his direction or in concert with him caused to be published at “savelepetit.com” and on “youtube.com” a video that contains misrepresentations, misinformation, and outright falsehoods regarding the valuation of Le Petit Theatre’s property, and which fails to include information about the current McEnery Appraisal, in any respect.  The video was made available by Walpole and others on August 13, 2011, four days after the date of the McEnery Appraisal and was published on both “savelepetit.com” with the rallying cry “THE FIGHT GOES ON!” and on “youtube.com” with the statement:

“We can save Le Petit Theatre, but it is up to members to vote against the bylaw amendments in person on August 16. Watch this video, which provides valuable information that may help inform your decision.”

(See 
player_detailpage&v=Qxch7kFQeVU" 

http://www.youtube.com/watch?feature=

player_detailpage&v=Qxch7kFQeVU
, visited Aug. 14, 2011.)

Set forth below is an image of the video as portrayed on “savelepetit.com”:
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(See http://savelepetit.com/, visited Aug. 14, 2011.)
Set forth below is an image of the video as portrayed on “youtube.com”:
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(See 
&v=Qxch7kFQeVU" 

http://www.youtube.com/watch?feature=player_detailpage

&v=Qxch7kFQeVU
, visited Aug. 14, 2011.)

On information and belief, Walpole, or persons acting at his direction or in concert with him, posted this video to “youtube.com” and “savelepetit.com” on August 13, 2011, at a time when he was aware of and in possession of the McEnery Appraisal.  Despite knowing that the McEnery Appraisal appraises the property at less than $5.5 million dollars, the video makes the following false and misleading claims: 

· “Two appraisals place the building’s value at more than $7 million dollars.  However, the Board is basing the price to Brennan on a $5 million dollar value.  But they never produced documentation of this value.”

· “The Board is attempting to give away 60 percent of the historic theatre for far less than it is worth.  This is the best deal since the Louisiana Purchase.”

The video also shows images of the purported City appraisal, and the narrator goes on to describe the proposed transaction with Dickie Brennan Restaurant Group as the “Deal of the Century” and suggests that it “smells fishy.”  Not once does the video make mention of the McEnery Appraisal or cite the fact that it exists.

Despite having a copy of the McEnery Appraisal, Walpole has made no attempt whatsoever, and has not, to date, attempted to correct the misinformation contained at his “savelepetit.com” website or at “youtube.com”, as doing so does not align with Walpole’s campaign deliberately to confuse and to misinform Le Petit’s members and the public at large.  On the contrary, the false statements regarding the valuation of the Le Petit Theatre property remain published on the “savelepetit.com” website as of the date of the filing of this First Amended and Supplemental Reconventional Demand.  As a result, Walpole has deliberately failed to correct the misinformation and falsehoods regarding the valuation of Le Petit’s property in advance of the August 16 Special Meeting of the Le Petit membership.  Without court intervention restraining Walpole from further misrepresenting the facts, he will continue to spread these falsehoods in advance of the August 16, 2011, meeting, with abandon.
Misinformation Related to Voting Rights
A few days after this Court’s July 20, 2011, and denying Walpole’s claim that flexible voucher ticket holders, spouses, and ticket-holders’ family members enjoyed voting rights, and ruling that the Le Petit Theatre governing documents were “clear and unambiguous,” Walpole stated on his “savelepetit.com” website and via a widely-distributed e-mail a claim of “success” in the July 19-20 proceeding before this Court.  In fact, despite the fact that the Court denied his request for mandamus and for preliminary injunctive relief, Walpole stated that “[t]he Guild was successful” in its action for injunctive relief.  (See http://savelepetit.com/jul-28-update-guild-success-in-court/, July 28, 2011, Statement of J. Walpole, visited Aug. 14, 2011.)  Walpole further stated that “[t]he judge did not choose to define who a member subscriber is, and the Guild is still in disagreement with the board of governors over that definition.”  (See id.)

Subsequently, Walpole and persons acting at his direction or in concert with him have engaged in an e-mail and telephone bank campaign to confuse both the members and non-members of Le Petit Theatre, including, inter alia, by inviting non-members to the members-only Special Meeting.  

Walpole’s campaign against the Court’s clear Judgment reached its nadir on Friday, August 12, 2011, when Walpole filed two new lawsuits against Le Petit Theatre and its executive officers, in separate divisions of this Court.  Walpole filed the two lawsuits after 3:00 p.m. on August 12.  In one of the two lawsuits, Walpole, along with other plaintiffs, brought precisely the same claims that he had made in the above-captioned proceeding.  Indeed, the “new” lawsuit asserts that so-called “flexible” ticket-holders, spouses of ticket-holders, and family members of ticket-holders should be permitted the right to vote at the August 16 special meeting, despite the fact that this Court has already ruled that the bylaws are unambiguous and control. Astonishingly, Walpole and his attorneys did not anywhere in this new petition advise the Court’s other divisions that it has already ruled on the matter of voting rights of non-season ticket-holders.


In addition to failing to allege in the “new” lawsuits the fact that the issue of the definition of “member” had already been addressed, Walpole’s attorneys refused to present the “new” lawsuits to Division “C” of the Court and refused to consent to a motion to transfer and consolidate the two new matters to Division “C”.  Walpole’s actions constitute additional evidence of deliberate abuse of process.


After refusing to permit the lawsuits to be addressed in Division “C”, Walpole’s counsel presented the lawsuit assigned to Division “G”, Docket No. 11-8649, to the Honorable Kern Reese, Division “L”, which division had not been assigned any of the three matters.  Judge Reese attempted to address the concerns Plaintiff Walpole and his new co-plaintiffs asserted in the “new” lawsuit, which were the selfsame allegations that Walpole had asserted, and which this Court had rejected, in the above-captioned action.  Judge Reese attempted to fashion a remedy, but the remedy is completely unworkable and would cause Le Petit Theatre irreparable harm if implemented, necessitating dissolution of any resulting temporary restraining order.

In an email message Walpole widely distributed to hundreds of recipients on Saturday, August 13, 2011, Walpole described Le Petit Board actions as tantamount to disenfranchisement of voters, telling recipients, including voucher holders “You were previously excluded from the vote because the board of governors dictated that only subscribers who bought tickets to all shows could be members, and ‘flexible’ subscriptions were excluded unfairly.” Nowhere did Walpole include the language of this Court’s Judgment that the Le Petit governing documents were “clear and unambiguous” and entitled only someone “whose name is on the ‘paid subscriber’ list” the right to vote.  (See Exh. 1.)  Walpole failed to point out that this decision was not discretionary to the Board, but was mandated by the bylaws and Articles of Incorporation.  Again, Walpole chose this course of communication because it fit with his plan of deliberately misrepresenting the Board and its members.
Walpole and persons acting at his direction and in concert with him have also acted deliberately to harm Le Petit Theatre, in many ways that shall be proven at the hearing of the request for injunctive relief.

Irreparable Injury
Walpole (and persons acting at his direction and in concert with him) has caused Le Petit Theatre great harm and injury. If Le Petit Theatre is forced not to proceed with the Special Meeting scheduled to be held on August 16, 2011, it will suffer irreparably because: 
a) 
Le Petit Theatre has no liquid assets.  In fact, the Theatre is completely broke, and it relies upon the largesse of Board members to pay utility bills and for mailings of letters to members;

b)
if the Special Meeting is not held on August 16, 2011, to permit a vote of the members to be taken as to the bylaws changes, the Theatre will not have funds to maintain the property on a going-forward basis, and at the same time its Board will have no authority to negotiate to sell a portion of the property, as proposed.  As a result, it is likely that Le Petit Theatre will be forced to liquidate. 


As a result, Walpole’s actions have caused and are causing Le Petit irreparable harm, and Le Petit’s damage is not compensable in money.  This is because, unless the Special Meeting is held and the proposed bylaws amendments are allowed to be fairly presented for a vote of the bona fide membership of Le Petit, Le Petit may be subject to a tainted and ineffective vote.  As Le Petit is under threat of foreclosure by its major lender, and because it is without revenues and indebted in the hundreds of thousands of dollars, Le Petit’s very survival is threatened if its bylaws changes are not permitted to be put to a proper vote of its members.
Constructive Contempt of Court Pursuant to La. C.C.P. art. 224 (Count 3)


Walpole’s actions constituted constructive contempt of this Court’s Judgment rendered on July 20, 2011, in that he has deliberately defied the ruling denying his petition for a preliminary injunction, in multiple respects.  Walpole’s affirmative attempts to have non-members vote at the Special Meeting, in spite of the Court’s ruling that Le Petit’s governing documents are “clear and unambiguous” is a direct violation of the Court’s directive. As such, Walpole’s actions constitute: “Wilful disobedience of any lawful judgment, order, mandate, writ, or process of the court” (La. C.C.P. art. 224(2)); Deceit or abuse of the process or procedure of the court by a party to an action or proceeding, or by his attorney (La. C.C.P. art. 224(4)), and “Any other act or omission punishable by law as a contempt of court, or intended to obstruct or interfere with the orderly administration of justice, or to impair the dignity of the court or respect for its authority, and which is not a direct contempt.” (La. C.C.P. art. 224(10)).  Moreover, Walpole’s abuse of the public medium of the Internet, through his “savelepetit.com” website and through the use of “youtube.com,” all as set forth above, to spread misinformation and falsehoods with the aim of confusing Le Petit’s stakeholders, including its members, constitutes an independent constructive contempt pursuant to La. C.C.P. art. 224(8):  “[c]omment by a newspaper or other medium for the dissemination of news upon a case or proceeding, then pending and undecided, which constitutes a clear, present, and imminent danger of obstructing or interfering with the orderly administration of justice, by either influencing the court to reach a particular decision, or embarrassing it in the discharge of its judicial duties.”  


Plaintiff-in-Reconvention is entitled to a temporary restraining order, and preliminary and permanent injunctive relief to restrain Walpole from further committing contempt, as set forth above.

Direct Interference With Corporate Operations (Count 4)


Walpole’s actions, as set forth above, directly and intentionally interfere with Le Petit’s orderly operation of a critical Special Meeting.  Specifically, his actions of contacting non-members of Le Petit and informing them that are, in fact, members, directly violates Le Petit’s corporate bylaws and Articles of Incorporation, which this Court has determined are “clear and unambiguous.”  Moreover, Walpole’s actions misrepresenting the valuation of the Le Petit property is in direct violation of the fiduciary duties he owes to Guild members, who are also Le Petit members, and to Le Petit itself.


Le Petit is entitled to immediate injunctive relief restraining Walpole from further spreading lies and misinformation, and from further intentionally violating his fiduciary duties.

WHEREFORE, Plaintiff-in-Reconvention, Le Petit Theatre du Vieux Carrer, reiterates and reavers its original Prayer for Relief as if re-pled herein, and respectfully prays that it be granted all of the relief set forth in the original reconventional demand, as amended herein, including but not limited to the injunctive relief as set forth herein, attorney’s fees and costs, and all other general and equitable relief to which it is entitled.
Respectfully submitted,

____________________________________

JONES WALKER, WAECHTER,

  POITEVENT, CARRÈRE & DENÈGRE, L.L.P.

Andrew R. Lee (LSBN #21196)

Mark A. Cunningham (LSBN #24063)

Christopher D. Cazenave (LSBN #32795)

Mia S. Mitchell (LSBN #33458)

201 St. Charles Avenue, Suite 5100

New Orleans, Louisiana 70170-5100

Telephone:  (504) 582-8000

Facsimile:  (504) 589-8664

Attorneys for Plaintiff-in-Reconvention
CERTIFICATE OF SERVICE

I do hereby certify that I have on this 15th day of August, 2011, served a copy of the foregoing First Amended and Supplemental Petition on all counsel of record by email and by mailing the same by United States mail, properly addressed, and first class postage prepaid.

___________________________________
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